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The case at hand i mediately brings into mnd two
stanzas (14 and 18) of Eighth Chapter of Manu Sanhita
dealing with role of wtnesses. They read as foll ows:

"Stanza 14
"Jatro dharno hyadhar nena
Sat yam Jat r anr ut enacha
Hanyate prekshyamananam
Hat astrat a Sabhasadah"

(Where in the presence of Judges "dharma" is
overcome by "adharma" and "truth"™ by "unfounded
fal sehood”, at that place they (the-Judges) are
destroyed by sin)

St anza 18

"Padodhar masya Kart aram

Padah sakshi nonr uchhati
Padah sabhasadah sarban

pado raj annruchhati"

(I'n the adharma flowi ng from w ong deci sion
in a Court of law, one fourth each is attributed to
the person conmtting the adharma, wtness, the
judges and the ruler".)

This case has its matrix in an appeal filed by Zahira
Habi bul | ah hereinafter referred to as ' Zahira and Another
namely, Teesta Setelwad’ and another appeal filed by the State
of Gujarat. In the appeals filed before this Court, the basic
focus was on the absence of an at nosphere conducive to fair
trial. Zahira who was projected as the star witness nmade a
grievance that she was intimdated, threatened and coerced to
depart fromthe truth and to make statenment in Court which

did not reflect the reality. The trial Court on the basis of the
statenments nmade by the witnesses in Court directed acquitta

of the accused persons. Before the Qujarat H gh Court an
application under Section 391 of the Code of Crimna
Procedure, 1973 (in short the "Code’) highlighting the
necessity for accepting additional evidence was filed. The
foundati on was the statenent nade by Zahira. The Hi gh Court
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did not accept the prayer and that is why the appeals cane to
be filed in this Court. By judgnent dated 12th April, 2004 in
Zahira Habi bul | ah Sheikh & Anr. v. State of CGujarat and Os.

[ (2004) 4 SCC 158], the follow ng directions were given:

"75. Keeping in view the peculiar

ci rcunst ances of the case, and the anple

evi dence on record, glaringly denonstrating

subversion of justice delivery system no

congeal and conduci ve at nmosphere stil

prevailing, we direct that the re-trial shall be

done by a Court under the jurisdiction of

Bonbay Hi gh Court. The Chief Justice of the

said High Court is requested to fix up a Court

of Competent jurisdiction.

78. Since we have directed re-trial it would be
desirable to the investigating agency or those
supervising the investigation, to act in terns of
Section 173(8) of the Code, as the

ci rcunstances seemto or may so warrant. The
Director CGeneral of Police, Gujarat is directed

to nonitor re-investigation, if any, to be taken

up with the urgency and utnost sincerity, as

the circunstances warrant.

79. Sub-section (8) of Section 173 of the Code
permts further investigation, and even de hors
any direction fromthe Court as such, it is
open to the police to conduct proper

i nvestigation, even after the Court took

cogni zance of any offence on the strength of a
police report earlier submtted."

A review petition (Zahira' -Habibulla H Shei kh and Anr.

V. State of Gujarat and Ors. (2004 (5) SCC 353) was filed by
the State of Cujarat which was disposed of by order dated 7th
May, 2004.

Wiile the trial was on before a Court in-Maharashtra
pursuant to this Court’s direction, it appears Zahira gave a
press statement in the presence of some government officials
that what she had stated before the trial Court in Gujarat
earlier was correct. A petition was filed before this Court
al l eging that Zahira's statenent was nothing but contenpt of
this Court. At a press conference held on 3:11. 2004 few days
bef ore the schedul ed appearance of the witnesses in-the trial
she had changed her version, disowned the statenments nade
in this Court, and before various bodies |ike National Human
Ri ghts Comm ssion. Considering the petition filed orders were
passed on 10. 1.2005 and subsequently on 21.2.2005, giving
directions which read as foll ows:

Order dated 10.1. 2005

Havi ng heard | earned counsel for the
parties, we are of the considered viewthat a
detail ed exam nation is necessary as to which
versi on of Zahira Habi bullah Sheikh is a
truthful version. It is necessary to do so
because vari ous docunents have been pl aced
to show that she had nade departure from her
statenents/stands at different points of tine.
Al'l egations are nade by M. P.N Lekhi, |earned
seni or counsel appearing for Zahira
Habi bul | ah Shei kh that she was being
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threat ened, coerced, induced and/or |ured by
Teesta Setalvad. On the contrary, |earned
counsel appearing for Teesta Setal vad subnits
that she was being threatened, coerced, |ured
or induced by others to make statenments or
adopt stands contrary to what she had

stated/ adopted earlier. 1In this delicate
situation, the appropriate course would be to
direct an inquiry to be conducted to arrive at
the truth. W direct the Registrar Ceneral of
this Court to conduct the inquiry and submt a
report to this Court within three nmonths. The
Regi strar General shall indicate in the report
(a) if Zahira Habibullah Shei kh was in any
manner threatened, coerced, induced and/or

i n any manner pressurised to depose/ nake
statenment(s) in any particul ar way, by any
person or persons, and (b) if the answer to (a)
is in the affirmation, who the person/persons
is (or) are.

For the purpose of inquiry, he nay take assistance of a police officer of the rank o

f Inspector CGeneral of Police. Though a suggesti on was given by M.

For the purpose of i'nquiry, he may take

assi stance of a police officer of the rank of

| nspect or Ceneral of Police. Though a
suggesti on was given by M. Anil D wan,

| earned seni or counsel appearing on behal f of
Ms. Teesta Setalvad that it should be an officer
fromthe CBlI, M.P.N Lekhi, MIK'T.S Tuls

and M. Mikul Rohtagi, learned senior

counsel , opposed the sane. In our view, an
efficient, inpartial and fair officer should be
sel ected. Therefore, we | eave the choiceto the
Regi strar General to nom nate an officer of the
Del hi Police, as noted above, of the rank of

| nspector General of Police. The(inquiry shal
be conducted on the basis of affidavits to be
pl aced before the Registrar General and if he
deens fit, he may exam ne any witness or

W tnesses to substantiate the contents of the
affidavits. We do not think it necessary to lay
down any broad guidelines as to the nodalities
which the Registrar General will adopt. He is
free to adopt such nodalities as he thinks
necessary to arrive at the truth, and to submt
the report for further consideration.

The affidavits and docunents if any in
support of the respective stands shall be filed
before the Registrar General within a period of
four weeks from today.

We nake it clear that the pendency of the
inquiry will not be a ground for seeking
adj ournnent in the pending trial

We have perused the letter of the trial court
seeking extension of time. The tine is
extended till 31st of My, 2005 for conpletion
of trial.

The matter shall be placed for consideration
of the Report to be submitted, after three
nont hs.
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Order dated 21.2.2005
Hear d.

The parties are granted four weeks’ time to
file the affidavits in terns of the earlier order
dated 10.01.2005. W neke it clear that we
have not taken note of paragraph-8 of the
application filed in Cl.MP. Nos.1908-1911 of
2005.

Crimnal M scell aneous Petition Nos.1908-
1911 of 2005 are accordingly disposed of.

Crl.MP: Nos.6658-6661 of 2004

By order dated 10.01.2005, the question as
to whether Ms. Zahira Habibul | ah Shei kh was
i n any manner i nduced to depose in a
particul ar way, has been directed to be
enquired into, we think it appropriate to direct
her to file an affidavit indicating details of her
bank accounts, advances, other deposits,
amounts i nvested in novabl e or imovable
properties and advances or security deposits, if
any for the aforesaid purpose, along with the
affidavit to be filed before the Registrar Ceneral
of this Court. She will also indicate the sources
of the aforesaid deposits, advances and
i nvestments, as the case may be. ~ She shal
al so indicate the details of such deposits,
advances and investnents, if any, in respect
of her family nmenbers and the source
thereof. The Registrar Ceneral and police
of ficer nom nated to be associated with enquiry
are free to record statements of such famly
nmenbers and to make such further enquiries
in the manner as deened necessary and to
ask the famly nenbers to file affidavits
containing the details as noted above. - They
shall indicate in the affidavits and the
statenments the sources of such deposits,
advances and investnents. |If the Registrar
General and the police officer feel that any
further enquiry as regards the sources is
necessary, they shall be free to do it.

Since, we have extended the tinme for filing
of affidavits by the parties, the enquiry report
shal |l be submtted by the Registrar Genera
within three nonths fromtoday.

Put up thereafter.”

Considering the materials placed before the Inquiry
Oficer, he has subnmitted his report. Parties were pernmitted to
file statenents indicating their views so far as the report is
concerned. The findings recorded by the Inquiry Oficer with
reference to various docunments are essentially as foll ows:

(1) The FIR dated 2. 3.2002

(2) Menor andum dat ed 21. 3. 2002 before the

Chai rman, NHRC

(3) Statements made on 11.5.2002 and 20.7.2002

before the concerned Citizen Tribunal and Nanavati
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Conmi ssi on respectively

(4) Statenments dated 7.7.2003 of the Press Conference
in Munba

(5) Statenment dated 11.7.2003 before NHRC

(6) Plain copy of the affidavit dated 8.9.2003 attested

by Notary subnmitted before this Court as additiona
docunent in SLP(Crl.) 3770/2003

(7) St atement recorded on 16.12.2003 at the Santa
Cruz Police Station, Minbai

(8) Affidavit dated 3.11.2004 submtted before
Col | ector, Vadodara

(9) Affidavit dated 31.12.2004 submtted before this
Court

(10) Affidavits dated 20.3.2005, 12.4.2005 and
24.4.2005 before the Inquiry O ficer

The Inquiry Oficer has categorically recorded that Zahira had
changed her stands at different stages and has departed from
statenents made before this Court. So far as the question

whet her  she-was threatened, coerced, lured, induced and/or

i n any manner pressurized to nmake statenents in a particular
way by any person or persons, it has been found that Zahira
has not been able to explain the assets in her possession in
spite of several opportunities having been granted. The Inquiry
Oficer had referred to transcript of conversations purported to
have been nade between a representative of "Tehlaka" and

Shri  Tushar Wyas, Shri N sar Bapu and Shri Chandrakant
Ranctharan Srivastava @ Bhattoo Srivastava, Shri. Madhu
Srivastava, and Shri. Shail esh Patel. These persons were al so
gi ven opportunity to explain their stands as the transcript of
the Video Conpact Disc produced by Tehl aka.comclearly

i ndi cated that noney was paid to Zahira to change her stand.
The Inquiry Oficer has referred to the explanations offered by
Zahira and her family nenbers and found that she coul d not

expl ain various receipts of noney received by her and deposits
made in their bank accounts. The anmpunt involved was nearly
rupees five | akhs. The expl anation offered by Zahira and her
fam |y nmenbers was found unacceptabl e. The detail s indicated

in the affidavit dated 24.4.2005 filed by Zahira expl ai ned the
follow ng details:

"1, ' Rs. 65, 000/ - Sal e consi deration of one

house sold in the nonth of Novenber, 2001

2. Rs. 40, 000/ (Approx.)- Sal e consi deration of
two-three wheelers sold to Scrap deal er
(Kabadi )

3. Rs. 30, 000/ - Received from I nsurance
Conpany by nother on account of danmmges to
not or cycl e.

4. Rs. 32,000/ - Sal e consideration of scrap of
machi nery of Bakery

5. Rs. 1, 50, 000/ - (Approx.) Sal e consideration of
scrap of Bakery

6. Rs. 50, 000/ - Conpensation for danages of
house received from Governnent through
cheque in favour of her nother

7. Rs. 50, 000/ - Recei ved by nother as
& Rs. 40, 000/ - conpensation of her sister’s
deat h fromthe Government through cheque
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8. Rs. 493/ -P. M Deposited on nonthly basis
directly in Savings Bank Account No. 16669

with Syndicate Bank stands in the nane of

not her, as interest on Bond anount of

Rs. 50, 000/ - received as conpensation of her
sister’s death from Governnent.

9. Rs. 55, 000/ - I nvestnent in a house in Ekta
Nagar in the nane of Ms. Zahira Sheikh

10. Rs. 20, 000
& Rs. 25, 000/ - I nvestnment in two snmall plots
of 15x30ft. each by her brother Nasibull ah

11. Rs. 45, 000/ - Deposi ted by her in the Bank
Account” No. 11348 wi t h-Bank of Baroda,
Nawapur a Branch at Vadodara

12. Rs. 52,045/ - Deposits in a joint account
No. 16754 with her brother, Nasibullah with
Syndi cat e Bank, Goddev Branch, Bhayander

13. Rs. 1, 37,384/ - Deposits in her brother’s
account No. 16667 with Syndi cate Bank
CGoddev Branch, Bhayander

14. Rs. 1, 42, 256/ - Deposits-in her nother’s
account No. 16669 wi th Syndi cate Bank
CGoddev Branch, Bhayander

The Inquiry Oficer repeatedly asked Zahira and her
brother H Nafitullah about the names and addresses of
purchasers of scrap and further details which were not
supplied

Two charts have been prepared by the Inquiry Oficer
showi ng the di screpancies. They read as follows:

CHART NO 1

Recei pts

S. No.

Amount

Remar ks

1

Rs. 50, 000/- &

Rs. 40,000/ -

Recei ved as conpensation of her
sister’s death

2.

Rs. 25,000/ -

Recei ved as dammges of the
house.

3.

Rs. 30, 000/ -

Recei ved from i nsurance
conpany agai nst dammges of
not orcycl e.

4.

Rs. 18,800/ -

Recei ved as sale price of one
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t hr ee- wheel er

5.

Rs. 6, 296/ -

Recei pts fromcl earing zone-
Recei ved as interest against
bond of which has been all eged
to be purchased out of the
bal ance anmount of Damages of
sister’s death.

TOTAL

Rs. 2,02, 096/ -

Not e: Rs. 1, 82,000/ - have been clained to be treated as
recei pts against the sale price of the scrap which

has not been acceded to on-the ground noted on

page No. 106-107 despite if this anmount is deened

to be accepted, then the total of the receipts will be
Rs. 3,84,096 (Rs. 2,02,096 + Rs. 1,82,000).

CHART NO. 2

| nvest nent s:

S. No.

Amount

Remar ks

1

Rs. 45, 000/ -

Deposited by her in the Bank
Account No. 11348 with Bank of
Bar oda, Nawapura Branch at

Vadodar a.
2.
Rs. 52, 045/ -

Deposits in a joint account No.
16754 with her brother
Nasi bul | ah wi th Syndi cat e Bank,
CGoddev Branch, Bhayander.

3.

Rs. 1, 37, 384/ -

Deposits in her brother’s
account No. 16667 with

Syndi cat e Bank, Goddev Branch
Bhayander .

4.

Rs. 1,42, 256/ -

Deposits in her nother’s account
No. 16669 with Syndi cate Bank,
Goddev Branch, Bhayander

5.

Rs. 73, 000/ -

Purchase of two plots and
construction to the tune of Rs.
66, 000/ - and spent Rs. 7,000/ -
on renovation of best bakery

bui | di ng.

6.

Rs. 60, 000/ -

I nvested agai nst a flat of Bonbay
7.

Rs. 48, 000/ -

Deposited on 14.5.2003 with
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Bank account (A/c. No. 2037) of
Sh. Nafitullah

8.

Rs. 30, 727/ -

Mot her’ s account (A/c. No. 8881)
Tot al

Rs. 5, 88,412/ -

- Di fference: Investnents \026 Receipts Rs. 5,88,412 \026 Rs.
2,02,096 = Rs. 3, 86, 316/ -

- If Rs. 1,82,000/- is also included as receipts then the
difference is = Rs. 2,04,316/-.

The Inquiry O ficer recorded the follow ng findings:
"I'n view of the all, as discussed above, the fact
whi ch can be accepted as hi ghly probable, that
noney has exchanged hands and that was the
mai n i nducenment responsi bl e which nade Ms.
Zahira to state in a particular way in Tria
Court, Vadodara although threat could have
al so played a role inreaching at an agreenent.
However, the el ement of threat cannot be
al together ruled out. One cannot |oose sight of
the fact that first contact over cell phone was
nmade by Sh. Madhu Srivastava and Sh. Bhar at
Thakkar and not by Sh. Nafitullah. The
evi dence of Sh. Abhishek Kapoor about
presence of Sh. Madhu Srivastava, MLA, in the
Court at the tinme of testinony of Ms. Zahira
can also be treated as an indication of this
factor."

In addition to the aforesaid conclusions the Inquiry
O ficer has also recorded that after a particular point of tine
cont enpor aneous to when she started changi ng her stand, a
soci ety called Jan Adhikar Samiti canme to the picture. It
appears fromthe statenents of functionaries of Jan Adhi kar
Samiti that substantial anmount has been spent for neeting
the expenses of Zahira and her famly menbers. But the
Inquiry O ficer has found that even though materials do exist
to show that noney played a vital role in the change of stand
yet it could not be directly |linked to Madhu Srivastava and
Bhatt oo Srivastava.

Zahira has objected to acceptance of the Inquiry Oficer’s
report. The grounds on which the objections have been raised
essentially as foll ows:

(1) The Inquiry Oficer has tailored facts to fit into his
pre-concei ved concl usi ons. There has been
del i berate om ssions and distortion of facts.

(2) No cross exam nation of the w tnesses whomthe

Inquiry O ficer has exam ned was permtted.

(3) There was no transparent procedure adopted and

the agreed procedure was never foll owed.

(4) There was lack of fair objective and reasonabl e

approach. The pre-requisites of an objective enquiry

were m ssing. There was no intelligent appreciation

of facts.

(5) The Inquiry Oficer appeared to be guided by Teesta
Set al wad. The concl usi on that Zahira had

approached this Court for a fresh trial is wong.

(6) The request for exam ning the Chairnman, NHRC
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was not accepted without indicating any reason

(7) Zahira was not only the person who had made
departure from her stand purportedly recorded

during investigation, there were others but no effort
was made to take any action agai nst them Though
many persons had died or injured, Ctizen for

Justice and Peace and its functionaries never

bothered to take up their cases. It is surprising why
they only chose Zahira.

(8) The petition filed before this Court was not in fact
signed by Zahira but was signed by Teesta and the

nmere fact that she had filed a Vakal at nama woul d

not make her responsi ble for the statenments nade

in the affidavit.

(9) Upto the point of tine of the Press Conference
Zahira was under the control of Teesta and she was

a nere puppet in her hands and what ever

statement was purportedly nade by Zahira was in

fact made by Teesta. Teesta's role in the whole

epi sode i's very suspicious. She had spent |ot of

noney taking advantage of the hel pl essness of

Zahira and has used her for her nachination.

Zahira was tutored to nake statenents on different
occasi ons. Teesta has given different versions as to
when she has cone in contact with Zahira and

deci ded to take up her issues.

On the other hand, the State of CGujarat has adopted a
pecul iar stand stating that in view of conclusions of the
Inquiry Officer it is.not in a position to sinpliciter accept or
deny the report. So far as the criticismlevelled by the Inquiry
O ficer against the conduct of sone of the officers it was
poi nted out that the State has shown its anxiety to see that
justice is done and nothing is wong in deputing officers and
nmerely because Shri S.N.  Sinha who had been transferred
appeared in the proceedings before the Inquiry Oficer, that
cannot show that the State of Gujarat was adopting any
particul ar stand.

On behalf of Ms. Teesta it has been subnitted that
report deserves to be accepted. Further enquiry as to the role
of Madhu Srivastava and the sources of nbney which has
cone to the possession of Zahira may be further proved. The
Inquiry Oficer has clearly indicated the roles played by Madhu
Srivastava and his cousin Chandrakant in
i ntimdating/coercing witnesses |like Zahira and family
menbers. Assi stance was gi ven by Sudhir Sinha,

Conmi ssioner of Police, Surat to Zahira to hold the press
conference on 3.11.2004 just a day before her testinny was
to be recorded in Munbai. Simlar assistance was given by
Shri Bhagyesh Jha, Collector, Vadodara to Zahira. The
directions by the Hone Secretary Shri S.C. Murnu, to Shri
Sudhi r Si nha, Comm ssioner of Police, to attend the
proceedi ngs before the Inquiry Committee clearly show the
parti san approach. The role of the State of Gujarat in |odging
Zahira and her fam |y nenbers at Silver Gak O ub, Gandh
Nagar for a period of 10 days raises big question mark as to
who net the expenses. These clearly show that sinister roles
were played by State of Gujarat’s functionaries. It has been
submitted that Teesta is being targeted for exposing the evi
deeds of the aforesaid persons.

At the outset, it has to be noted that we have not gone
into the question as to whether Teesta has done anythi ng
wong in the process. It was for Zahira to explain whether she
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was either telling the truth or making fal se statenent. Merely
stating that she was acting as a puppet in the hands of Teesta
is not sufficient. Much has been nade by | earned counsel for
Zahira about some observations made by Inquiry Oficer in his
report. A bare reading of the observations nmakes it clear that
what is being submitted by | earned counsel for Zahira is by
readi ng observations out of context.

The procedure adopted during enquiry has been
characterized to be unfair and not fair and transparent
procedure. On a bare perusal of the proceedi ngs of the
enquiry, it is clear that the procedure adopted was quite
transparent. The proceedings were conducted in the presence
of learned counsel for the parties and/or the parties
thensel ves. After the questions were asked by the Inquiry
O ficer, learned counsel and the parties were asked if any
further questions were to be asked and as the records reveal ed
whenever any question-was suggested that was asked.

Grievance is nmde that scope for "cross exam nation" was not
gi ven. That according to us is really of no consequence. \Wat
guestions-in "cross exani nation" by l'earned counsel could
have been put, were asked by the Inquiry Oficer whenever

any suggestion was made in that regard. If a party did not
suggest any question to be put to a witness by the Inquiry
Oficer, it is not open for himor her to say that opportunity

for "cross exam nation" was not given. A further grievance is
nmade that a request to call the Chairman, NHRC was turned

down wi t hout reasons. This according to us is a plea which
needs to be noticed and rejected. The statenent of Zahira was
recorded by NHRC in the presence of the Chairman (a retired
Chi ef Justice of this Court) and several nenbers which
included a retired Judge of this Court). The allegation that it
was not properly recorded or that sonmebody el se’s statenent
was recorded and Zahira was asked to put the signatures, as
she has tried to make out is clearly untenable. If we may say
so, such a plea should not have been raised as it reflects on
the credibility of functionaries of a body |ike NHRC.

The ot her pl eas which have been enunerated above do
not in any way affect credibility or acceptability of the report.
The allegation that the Inquiry Oficer acted with sone pre-
concei ved i deas and/or report was based on presunptions-is
not correct. The conclusions drawn by the Inquiry Oficer have
their foundation on materials which have been el aborately
di scussed by the Inquiry Oficer. Much has been made of the
fact that original affidavit was not filed. The reason for this has
been explained, the Inquiry Oficer has dealt with the question
in detail and undisputedly original affidavit “‘has been brought
on record. The stand that nere filing of a vakal at nama w t hout
an affidavit by the concerned person cannot constitute a
statenment by the person who has filed the vakal atnanma is
clearly unacceptabl e. The appeal undisputedly has been filed
by Zahira and it has been candidly admtted that she has filed
the vakal atnama for filing the appeal. She cannot now turn
around and say that she was not a party in the appeal

Above being the position, there is no reason to discard
the report given by the Inquiry Oficer which is accordingly
accepted. Further, what remmins to be done is what is the
consequence of Zahira having made such conflicting
statenents and the effect for changing her stand fromthe
statenents made at different stages, particularly in this
Court.

VWhat ever be the fate of the trial before the Court at
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Munbai where the trial is stated to be going on and the effect
of her statenent nade during trial shall be considered in the
trial itself. Acceptance of the report in the present proceedings
cannot have any deterninative role in the trial. Serious
guestions arise as to the role played by w tnesses who
changed their versions nore frequently than chamnel eons.
Zahira' s role in the whole case is an eye-opener for al
concerned with the admnistration of crimnal justice. As

hi ghl'i ghted at the threshold the crinminal justice systemis
likely to be affected if persons like Zahira are to be |eft
unpuni shed. Not only the role of Zahira but also of others
whose conduct and approach before the Inquiry Oficer has
been hi ghlighted needs to be noted. The Inquiry Oficer has
found that Zahira could not explain her assets and the

expl anati ons given by her in respect of the sources of bank
deposits etc. have been found to be unacceptable. We find no
reason to take a different view.

During the course of hearing, we had asked | earned
counsel “appearing for Zahiraas to whether they would like to
be heard on the question of the consequential order, if any, if
the report is accepted and Zahira is found to have conmitted
contenmpt or to have deflected the course of justice by
unaccept abl e net hods. Learned counsel for Zahira stated that
they would not like to make statenents in that regard and
woul d only stress on the report being not accepted.

Zahira has committed contenpt of this Court.

Parliament by virtue of Entry 77 List | is competent to
enact a lawrelating to the powers of the Suprene Court with
regard to contenpt of itself and such alaw nay prescribe the
nature of punishnment which nmay be inposed on a cont emmer
by virtue of the provisions of Article 129 read with Article
142(2) of the Constitution of India, 1950. Since, no such | aw
has been enacted by Parlianent, the nature of punishnent
prescri bed under the Contenpt of Courts Act, 1971 nmay act as
a guide for the Suprene Court but the extent of punishnent
as prescribed under that Act can apply only to the Hi gh
Courts, because the 1971 Act ipso facto does not deal with the
contenmpt jurisdiction of the Supreme Court, except that
Section 15 of the Act prescribes procedural node for taking
cogni zance of crimnal contenpt by the Supreme Court also
Section 15, however, is not a substantive provision conferring
contenpt jurisdiction. The judgnent in Sukhdev Singh Sodh
v. Chief Justice and Judges of the PEPSU H gh Court ~ (AR
1954 SC 186) as regards the extent of "maximum puni shment”
whi ch can be inposed upon a contemer nust, therefore, be
construed as dealing with the powers of the H gh Courts only
and not of this Court in that behalf. |In Suprenme Court Bar
Association v. Union of India and Anr. (AR 1998 SC 1895),
this Court expressed no final opinion on that question since
that issue, strictly speaking, did not arise for decision in that
case. The question regarding the restriction or limtation on
the extent of punishment, which this Court nmay award while
exercising its contenpt jurisdiction, it was observed, nay be
decided in a proper case, when so raised. W nay note that a
three Judge Bench in Suo Motu Contenpt Petition 301 of
2003 by judgnent dated 19.12.2003 in re: Sri Pravakar
Behera (2003 (10) SCALE 1726) inposed cost of Rs.50,000/-.

The conplex pattern of |life which is never static
requires a fresher outlook and a tinely and vi gorous mnoul di ng
of old precepts to some new conditions, ideas and ideals. |If
the Court acts contrary to the role it is expected to play, it wll




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

18

be destruction of the fundanental edifice on which justice
delivery system stands. People for whose benefit the Courts
exists shall start doubting the efficacy of the system Justice
nmust be rooted in confidence and confidence is destroyed

when right minded people go away thinking that "the Judge

was biased". (Per Lord Denning MR in Metropolitan Properties
Ltd. v. Lannon (1968) 3 All ER 304 (CA). The perception my
be wrong about the judge’'s bias, but the Judge concerned

must be careful to see that no such inpression gains ground.
Judges |ike Ceaser’s wife should be above suspicion (Per
Bowen L.J. in Lesson v. General Council of Medical Education
(1890) 43 Ch.D. 366).

By not acting in the expected manner a judge exposes
hinsel f to unnecessary criticism At the sane tine the Judge
is not to innovative at pleasure. He is not a Knight-errant

roaming at will inpursuit of his own ideal of beauty or of
goodness, ‘as observed by Cardozo in "The Nature of Judicia
Process".

't was significantly said that law, to be just and fair has
to be seen devoid of flaw. It has to keep pronise to justice and
it cannot stay petrified and sit non-challantly. The | aw shoul d
not be seen to sit by linply, while those who defy it go free and
those who seek its/protection | ocose hope (See Jennison v.
Backer (1972 (1) All /ER 1006). Increasingly, people are
bel i evi ng as observed by SALMON quoted by Diogenes Laertius

in "Lives of the Philosophers"” laws are |like spiders’ webs: if
some light or powerless thing falls into them it is caught, but
a bigger one can break through and get away". Jonathan

Swift, in his "Essay on the Faculties of the Mnd" said in
simlar lines: "Laws are |i ke cobwebs, which may catch snall
flies, but |et wasps and hornets break through".

As has been noticed earlier in the earlier case (reported in

2004 (4) SCC 158), the role to be played by Courts, w tnesses,
i nvestigating officers, public prosecutors has to be focused,
nore particularly when eyebrows are rai sed about their roles:

In this context, reference may be made to Section 311 of
t he Code which reads as foll ows:

"311. Power to summon naterial w tness, or
exam ne person present.

Any Court may, at any stage of any inquiry,
trial or other proceeding under this Code,
sunmon any person as a W tness or exam ne

any person in attendance, though not

sunmoned as a witness or recall and re-

exam ne any person al ready exam ned, and the
Court shall summon and exani ne or recal

and re-exam ne any such person if his

evi dence appears to it to be essential to the
j ust decision of the case.™

The section is manifestly in two parts. Wereas the word used
inthe first part is "may", the second part uses "shall". In
consequences, the first part gives purely discretionary
authority to a Crimnal Court and enables it at any stage of an
enquiry, trial or proceeding under the Code (a) to sumopn any
one as a witness, or (b) to exam ne any person present in
Court, or (c) to recall and re-exanine any person whose

evi dence has al ready been recorded. On the other hand, the
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second part is mandatory and conpels the Court to take any

of the aforenentioned steps if the new evidence appears to it
essential to the just decision of the case. This is a

suppl enentary provision enabling, and in certain

ci rcunst ances i nposing on the Court the duty of exam ning a
materi al w tness who woul d not be otherw se brought before it.
It is couched in the wi dest possible terns and calls for no
l[imtation, either with regard to the stage at which the powers
of the Court should be exercised, or with regard to the nanner
in which it should be exercised. It is not only the prerogative
but also the plain duty of a Court to exam ne such of those

wi tnesses as it considers absolutely necessary for doing justice
between the State and the subject. There is a duty cast upon
the Court to arrive at the truth by all |awful neans and one of
such neans is the exanination of witnesses of its own accord
when for certain obvious reasons either party is not prepared
to call wi tnesses who are known to be in a position to speak

i mportant rel evant facts.

The object underlying Section 311 of the Code is that

there may not be failure of justice on account of m stake of
either party in bringing the valuable evidence on record or

| eaving anmbiguity in the statements of the w tnesses examn ned
fromeither side. The determ native factor is whether it is
essential to the just decision of the case. The section is not
limted only for the benefit of the accused, and it will not be an
i mproper exercise of the powers of the Court to summon a

wi t ness under the Section nerely because the evidence

supports the case for the prosecution and not that of the
accused. The section is a general section which applies to al
proceedi ngs, enquiries and trials under the Code and

enpowers Magi strate to issue sunmons to-any witness at any

stage of such proceedings, trial or enquiry. In Section 311 the
significant expression that occurs-is "at any stage of inquiry or
trial or other proceeding under this Code". It is, however, to
be borne in mnd that whereas the section confers a very wi de
power on the Court on summoni ng w 't nesses, the discretion
conferred is to be exercised judiciously, as the w'der the power
the greater is the necessity for application of judicial mnd

As indicated above, the Section is wholly discretionary.

The second part of it inmposes upon the Magistrate an

obligation: it is, that the Court shall sumobn and exam ne al
per sons whose evi dence appears to be essential to the just
decision of the case. It is a cardinal rule.in the | aw of evidence
that the best avail abl e evi dence should be brought before the
Court. Sections 60, 64 and 91 of the Indian Evidence Act,

1872 (in short, 'Evidence Act’') are based on this rule. The
Court is not enpowered under the provisions of the Code to
conpel either the prosecution or the defence to exam ne any
particular witness or witnesses on their side. This nust be |eft
to the parties. But in weighing the evidence, the Court can
take note of the fact that the best avail abl e evi dence has not
been given, and can draw an adverse inference. The Court wi ||
often have to depend on intercepted all egations made by the
parties, or on inconclusive inference fromfacts elicited in the
evi dence. In such cases, the Court has to act under the second
part of the section. Sonetinmes the exam nation of w tnesses as
directed by the Court may result in what is thought to be
"filling of |oopholes”. That is purely a subsidiary factor and
cannot be taken into account. Wether the new evidence is
essential or not nust of course depend on the facts of each
case, and has to be determ ned by the Presiding Judge.

The object of the Section 311 is to bring on record
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evi dence not only fromthe point of view of the accused and the
prosecution but also fromthe point of view of the orderly
society. If a witness called by Court gives evidence agai nst the
conpl ai nant he should be allowed an opportunity to cross-

exam ne. The right to cross-exam ne a witness who is called by
a Court arises not under the provision of Section 311, but
under the Evidence Act which gives a party the right to cross-
exam ne a witness who is not his own witness. Since a witness
summoned by the Court could not be terned a wtness of any
particul ar party, the Court should give the right of cross-
exam nation to the conpl ainant. These aspects were

hi ghlighted in Jagat Rai v. State of Maharashtra, (AR 1968 SC
178).

Ri ght fromthe inception of the judicial systemit has

been accepted that discovery, vindication and establishnent of
truth are the mai n-purposes underlying existence of Courts of
justice. The operative principles for a fair trial perneate the
conmmon ' | aw in-both civil and crimnal contexts. Application of
these principles involves a delicate judicial balancing of
conpeting-interests in a crinmnal trial, the interests of the
accused and the public and toa great extent that of the victim
have to be wei ghed not | osing sight of the public interest
involved in the prosecution of persons who commt offences.

In 1846, in a judgnment which Lord Chancellor Sel borne

woul d | ater describe as "one of the abl est judgnents of one of
the abl est judges who ever sat in this court," Vice-Chancell or
Kni ght Bruce said :

"The di scovery and vindi cati on and

establ i shnent of truth are main _purposes

certainly of the existence of Courts of

Justice; still, for the obtaining of these

obj ects, which, however, val uable and

i mportant, cannot be usefully pursued

wi t hout noderation, cannot be either

usefully or creditably pursued unfairly or

gai ned by unfair neans, not every

channel is or ought to be open to them

The practical inefficacy of torture is not, |

suppose, the nost wei ghty objection to

that node of exam nation. Truth, like al

ot her good things, may be | oved unw sely

- may be pursued too keenly - nay cost

too nuch."
The Vi ce-Chancel |l or went on to refer to paying "too great a
price .... for truth". This is a fornulati on which has

subsequently been frequently invoked, including by Sir Gerard
Brennan. On another occasion, in a joint judgment of the Hi gh
Court, a nore expansive fornmulation of the proposition was
advanced in the following terns: "The evi dence has been

obtai ned at a price which is unacceptable having regard to the
prevailing conmunity standards."

Restraints on the processes for determning the truth are

mul ti-faceted. They have energed in numerous different ways,

at different tines and affect different areas of the conduct of
| egal proceedings. By the traditional common | aw net hod of

i nduction there has enmerged in our jurisprudence the

principle of a fair trial. Oiver Wendell Hol mes described the
process :

"It is the merit of the comon law that it

deci des the case first and determ nes the

principles afterwards ..... It is only after a

series of determination on the same subject-

matter, that it becones necessary to "reconcile

the cases", as it is called, that is, by a true
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i nduction to state the principle which has unti
then been obscurely felt. And this statenment is
often nodified nore than once by new

deci si ons before the abstracted general rule
takes its final shape. A well settled | ega
doctri ne enbodi es the work of nmany m nds,

and has been tested in formas well as
substance by trained critics whose practica
interest is to resist it any every step."

The principle of fair trial now inforns and energizes

many areas of the law. It is reflected in nunerous rules and
practices. It is a constant, ongoi ng devel opnent process
continually adapted to new and changi ng circunstances, and

exi gencies of the situation - peculiar at times and related to
the nature of crine, persons involved - directly or operating
behi nd, social inpart and societal needs and even so many
power f ul bal ancing factors which may cone in the way of

adm nistration of crimnal justice system

As will presently appear, the principle of a fair trial

mani fests-itself in virtually every aspect of our practice and
procedure, including the |l aw of evidence. There i s, however, an
overriding and, perhaps, unifying principle. As Deane, J. put
it:

"It is desirable that the requirenent of fairness

be separately identified since it transcends the

context of nore particularized | egal rules and

principles and provides the ultinmate rationale

and touchstone of the rules and practices

whi ch the comon | aw requires to be observed

in the adm nistration of the substantive

crimnal law"

This Court has often enphasised that in a crimnal case

the fate of the proceedi ngs cannot al ways be left entirely in the
hands of the parties, crime being public wong in breach and
violation of public rights and duties, which affect 'the whole
conmunity as a community and are harnful to the society in
general . The concept of fair trial entails famliar triangulation
of interests of the accused, the victimand the society and it is
the community that acts through the State and prosecuting
agencies. Interests of society is not to be treated conpletely

wi th disdain and as persona non grata. Courts have always

been considered to have an over-riding duty to naintain public
confidence in the adm nistration of justice - often referred to
as the duty to vindicate and uphold the 'majesty of the |law .

Due administration of justice has always been viewed as a

conti nuous process, not confined to determ nation of the
particul ar case, protecting its ability to function as a Court of
law in the future as in the case before it. If a crimnal Court is
to be an effective instrunent in dispensing justice, the
Presi di ng Judge must cease to be a spectator and a nere

recordi ng machi ne by becoming a participant in the tria

evincing intelligence, active interest and elicit all relevant
materi al s necessary for reaching the correct conclusion, to

find out the truth, and adm nister justice with fairness and
inmpartiality both to the parties and to the comunity it

serves. Courts adninistering crimnal justice cannot turn a

blind eye to vexatious or oppressive conduct that has occurred
inrelation to proceedings, even if a fair trial is still possible,
except at the risk of undermining the fair name and standing

of the judges as inpartial and independent adjudicators.

The principles of rule of | aw and due process are closely

linked with human rights protection. Such rights can be

protected effectively when a citizen has recourse to the Courts
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of law. It has to be unm stakably understood that a trial which
is primarily ained at ascertaining the truth has to be fair to al
concerned. There can be no analytical, all conprehensive or
exhaustive definition of the concept of a fair trial, and it may
have to be determned in seemingly infinite variety of actua
situations with the ultimte object in mnd viz. whether

sonet hing that was done or said either before or at the tria
deprived the quality of fairness to a degree where a

m scarriage of justice has resulted. It will not be correct to say
that it is only the accused who nust be fairly dealt with. That
woul d be turning a Nelson’s eye to the needs of the society at
large and the victinms or their famly menbers and rel atives.

Each one has an inbuilt right to be dealt with fairly in a
crimnal trial. Denial of a fair trial is as nmuch injustice to the
accused as is to the victimand the society. Fair trial obviously
woul d nean a trial before an inpartial Judge, a fair prosecutor
and atnmosphere of judicial calm Fair trial means a trial in

whi ch bias or prejudice for or against the accused, the

Wi t nesses, or the cause which is being tried is elimnated. If
the witnesses get threatened or are forced to give false

evi dence that also would not result in a fair trial. The failure to
hear material w tnesses is certainly denial of fair trial

A crimnal trial is a‘judicial exam nation of the issues in

the case and its purposeis to arrive at a judgnent on an issue
as to a fact or relevant facts which may lead to the discovery of
the fact issue and obtain proof of such facts at which the
prosecution and the accused have arrived by their pleadings;

the controlling question being the guilt or innocence of the
accused. Since the object is to mete out justice and to convi ct
the guilty and protect the innocent, the trial should be a

search for the truth and not a bout over technicalities, and

nmust be conducted under such rules as wi'll protect the

i nnocent, and punish the guilty. The proof of charge which has

to be beyond reasonabl e doubt rnust depend upon judicia

eval uation of the totality of the evidence, oral and
circunstantial, and not by an isol ated scrutiny.

Failure to accord fair hearing either to the accused or the
prosecution violates even nini mum standards of due process

of law. It is inherent in the concept of due process of |aw, that
condemnati on should be rendered only after the trial in which
the hearing is a real one, not shamor a mere farce and
pretence. Since the fair hearing requires an opportunity to
preserve the process, it may be vitiated and vi ol ated by an

over hasty stage-nmanaged, tailored and partisan tri al

The fair trial for a crinminal offence consists not only in
techni cal observance of the frame, and forns of |aw, but also

in recognition and just application of its principles in
substance, to find out the truth and prevent mscarri age of
justice.

"Wtnesses" as Bentham said: are the eyes and ears of

justice. Hence, the inmportance and primary of the quality of
trial process. If the witness hinself is incapacitated from
acting as eyes and ears of justice, the trial gets putrefied and
paral ysed, and it no |onger can constitute a fair trial. The

i ncapacitation may be due to several factors, |like the w tness
being not in a position for reasons beyond control to speak the
truth in the Court or due to negligence or ignorance or sone
corrupt collusion. Time has become ripe to act on account of
nuner ous experiences faced by Courts on account of frequent
turning of witnesses as hostile, either due to threats, coercion
| ures and nonetary considerations at the instance of those in
power, their henchmen and hirelings, political clouts and

pat ronage and i nnunerabl e other corrupt practices

i ngeni ously adopted to smother and stifle truth and realities
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comng out to surface rendering truth and justice, to becone
ultimte casualties. Broader public and societal interests
require that the victins of the crime who are not ordinarily
parties to prosecution and the interests of State represented
by their prosecuting agencies do not suffer even in slow
process but irreversibly and irretrievably, which if all owed
woul d underm ne and destroy public confidence in the

adm ni stration of justice, which nmay ultinmately pave way for
anarchy, oppression and injustice resulting in conplete
breakdown and col | apse of the edifice of rule of law, enshrined
and j eal ously guarded and protected by the Constitution.

There comes the need for protecting the witness. Tine has

cone when serious and undiluted thoughts are to be bestowed

for protecting witnesses so that ultinate truth is presented
before the Court and justice triunmphs and that the trial is not
reduced to a nockery. Doubts are rai sed about the roles of

i nvestigating agenci es. Consequences of defective investigation
have been el aborated in Dhanraj Singh @Shera and O's. V.

State of Punjab (JT 2004(3) SC 380). It was observed as
fol | ows:

"5. In the case of a defective investigation the

Court has to be circunmspect in evaluating the

evidence. But it would not be right in

acquitting an accused person solely on

account of the defect; to do so would

tantanmount to playing into the hands of the

investigating officer if the investigation is

desi gnedly defective. (See Karnel Singh v. State

of MP. (1995 (5) SCC 518).

6. In Paras Yadav and Ors. v. State of Bihar
(1999 (2) SCC 126) it was held that if the | apse
or omssion is comitted by the investigating
agency or because of negligence the

prosecution evidence is requiredto be

exam ned de hors such om ssions to find out

whet her the said evidence is reliable or not.
The cont ami nated conduct of officials should

not stand on the way of eval uating the

evi dence by the courts; otherw se the designed

m schi ef woul d be perpetuated and justice

woul d be denied to the conpl ai nant party.

7. As was observed in Ram Bi hari Yadav v.
State of Bihar and O's. (1998 (4) SCC 517) .if
primacy is given to such designed or negligent
i nvestigation, to the om ssion or |apses by
perfunctory investigation or om ssions, the
faith and confidence of the people would be
shaken not only in the Law enforcing agency
but also in the adninistration of justice. The
view was again re-iterated in Amar Singh v.
Bal wi nder Singh and Ors. (2003 (2) SCC 518)".

The State has a definite role to play in protecting the

Wi tnesses, to start with at least in sensitive cases involving
those in power, who has political patronage and could weld
nmuscl e and nmoney power, to avert trial getting tainted and
derailed and truth beconm ng a casualty. As a protector of its
citizens it has to ensure that during a trial in Court the

wi tness coul d safely depose truth without any fear of being
haunt ed by those agai nst whom he had deposed. Every State

has a constitutional obligation and duty to protect the life and
liberty of its citizens. That is the fundanental requirenent for
observance of the rule of |Iaw. There cannot be any deviation
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fromthis requirement because of any extraneous factors |ike,
caste, creed, religion, political belief or ideology. Every State is
supposed to know t hese fundanmental requirenments and this
needs no retaliation. W can only say this with regard to the
criticismlevelled against the State of CGujarat. Sone |egislative
enactments like the Terrorist and Disruptive Activities
(Prevention) Act, 1987 (in short the "TADA Act") have taken
note of the reluctance shown by w tnesses to depose agai nst
peopl e with rmuscle power, nobney power or political power
whi ch has beconme the order of the day. If ultimately truth is to
be arrived at, the eyes and ears of justice have to be protected
so that the interests of justice do not get incapacitated in the
sense of nmking the proceedi ngs before Courts nmere nock
trials as are usually seen in novies.
Legi sl ative nmeasures to enphasi se prohibition against
tampering with witness, victimor informnt have becone the
i mm nent and inevitabl e need of the day. Conducts which
illegitimtely affect the presentation of evidence in proceedi ngs
before the Courts have to be seriously and sternly dealt with.
There should not be any undue anxi ety to only protect the
interest of the accused. That woul d be unfair, as noted above,
to the needs of the society. On the contrary, efforts should be
to ensure fair trial where the accused and the prosecution
both get a fair deal. Public interest in the proper
adm ni stration of justice nust be given as nuch inportance if
not nore, as the interest of the Individual accused. In this
courts have a vital role to play.

In the aforesai d background, we direct as foll ows:

(1) Zahira is sentenced to undergo sinple inprisonnent for
one year and to pay cost of Rs.50,000/- and in case of
default of payment within two nonths, she shall suffer
further inprisonnent of one year

(2) Her assets including bank deposits shall remain attached
for a period of three months. The Income Tax Authorities
are directed to initiate proceedings requiring her to
explain the sources of acquisition of various assets and
the expenses net by her during the period from1.1.2002
till today. It is made clear that any observati on made
about her having not satisfactorily explainedthe

af oresai d aspects woul d not be treated as concl usive. The
proceedi ngs shall be conducted in accordance with | aw

The Chi ef Conmi ssioner, Vadodara is directed to take

i mediate steps for initiation of appropriate proceedings.
It shall be open to Incone tax authorities to direct

conti nuance of the attachnment in accordance with law |[f
so advi sed, the Income Tax Authorities shall alsorequire
Madhu Srivastava and Bhattoo Srivastava to explain as

to why the claimas made in the VCD of paying noney

shal |l not be further enquired into and if any tangible
material comes to surface, appropriate action under-the

I ncome Tax Law shall be taken notwi thstanding the
findings recorded by the Inquiry Officer that there is no
acceptable material to show that they had paid noney, as
claimed, to Zahira. We nake it clear that we are not
directing initiation of proceedings as such, but |eaving
the matter to the Income Tax Authorities to take a
decision. The Trial Court shall decide the matter before it
wi t hout being influenced by any findi ng/ observation

made by the Inquiry Oficer or by the fact that we have
accepted the report and directed consequential action

The applications are accordingly di sposed of.




