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" IN'THE HIGH COURT OF JUDICATURE AT BOMBAY
‘CRIMINAL APPELLATE JURISDICTION

. CRIMINAL WRIT PETITION NO.3104 OF 2009

[ _"Kanc‘h,.h'_é_man'-'-Taman-g-&:'Ors. ... Petitioners.

Vs.

The 'S.taﬁfe of Maharash"t-ré &Ors. .. Respondents

. MrMV Ho lmagl for ;t':he‘ petitioners,

- Ms. P.H. Kéhth‘aria, A.P.P. for the State.

CORAM MRS RANJANA DESAI &
MRS. MRIDULA BHATKAR jj

DATED : 10TH FEBRUARY 2010

P.C.:-

1. The petltloners clalm to be close relatives of five

Qirls who were rescued by the pollce “The petntmners‘-‘f."- -

have, mter aha prayed that the respondents be directed

to: produce the sald grrls before this court so that they can

_ be,mterjy_t.e.wed_by-;h,ls,court. The petitioners have also
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_-prayed that the said glrls may . be a!lowed to. meet the""_';_..._
petlttoners The petltroners have also prayed that the said = o

" ) girls be set fre'e;and all pend_lng .p\rgc-eed_-u-ngs ‘_CQF‘C?F“Z!_“S- -_;._"

the said girls be quashed.

2- At the outset, it must be stated that the petltloners 1
'to 3 had preferred Criminal Writ Petltlon No.242" of 2009 ‘
at the Aurangabad Bench of this court The Aurangabad_' ;..
Bench had dlrected the Chlld Welfare Commlttee (fori‘
convenience, “the CWC") to dlspose of appllcatlons filedf:._‘.’-'_.' L
by petltuoners 1 to 3 clafmlng custody of the sald glrls.‘:'\:_-—t-_.-____.:-,

 after hearing them if they remain present before the CWC "~ .

by passing a brief reasoned order. -

3. On 1/12/2009, this petition was ‘moved-_ before the '_,_'_
~-Division Bench presided'f over by j'ft-j.'st'ice'j- N. ‘Patel. -':"I'he_"}
Division Bench dlrected the petltloners to. place on record--._
‘--.matenal to-show ‘that they are parents of the’ sald girls:
The Division Ben\ch_ directed the Social Service B'.'an_ch to -_

verify the credentials of the -'petitio'ners' and submit report
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to this court. On 15/12/2009, affidavit filed by the
- Probation Officer ~ Rashmi Sarfare dated 15/12/2009 was
taken on record. The report regarding the credentials of

2020 the petitioners was placed on record as ‘directed by the

Division Bench by learned A.P.P. The Division Bench

'i}'obs-erved-ithaf a copy of:the said report cannot be handed

- over to learned counsel for the petltloners as |t will not be .

m the mterest of the sald glrls who came to be rescued'

- from' the bro,thel-._ The Division. Bench treated Report -

“dated 4/12/2009 as confidential and directed that it may

. --_.';}:gbe kept m a seaied cover in the custody of the Reglstrar_ N

L ;:-':.f.j-?‘-'f},*'(Judic.al) Th.e -D!VIS'O“ Bench directed that i during the

| '1:'_r-"",'-{nvestlgat;o,n_,-‘.the culp.’rits responsible for trafficking these

,glrls are traced, actlon can be taken agamst them under

ER the Prevention of Immoral Trafflcklng Act,"1956 (for short, |

| "the PITA") and other penal laws. Report dated 4/12/2009

'has been perused by us.

4. Mr. Holmagi made a statement that at present, he is

.- not pressing the case of petitioners 1 to 3 as they are not
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.Apresent in the court Smce petltloners 4 and 5 are present-_ R

in the court he has argued the1r case Before we deal

o -,_wnth Mr. Holmagts contentlons we must note that on \'

25/1/2010, we had directed that N|k|ta and Saima who . f:.

. are daughters of petitioners. 4 nd 5 respectively be . i

produced in our court on 27/1/2010. Accordingly they -

' 'were. produced We interviewed' them'in our chamber Mr. - Lo

HoImagu has filed affidavit of petltioners 4 and 5 in

”""“f:‘-"-support of his subm:ssmn that the respondents are‘f:'

__mcapable of looking after the s:ald girls because in the - -

| A':Ho'rne where the said girls are Iodg‘ed i'll'egal activities go

- on. ACCOdeg to Mr. Holmag| in the satd Home the g:rls..

o are ill- treated We shaII deal W|th thls submlssmn at thet

--appropriate stage.

5. Mr.. H_o_l_m'a-_gj submitted that therespondents ou ghtto R

have given a copy of the report to him to enable him to -~

‘effectively ‘meet the respondénts' case. Mr. Holmagi~ "

submltted that the girls are ma;or and hence cannot be

* detained by the respondents. ~ He submltted that
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petitioners 4 and 5 are father and mother of Nikita and
;Saima reSpectively, they are entitled to the custody of

thelr major daughters they would do everything in the

| '1':-_bes,t;-lntere_st_-of' the girls and they cannot be deprived of

custody of their major daughters. He showed us birth

e cert|f|cates ’fv'vh-fic h"according toh im’ in*di'cét'e-' that the girls .~

are major Mr Holmagl also ‘produced a ratlon card to

" "Tmake out a'case that N|k|ta is' shown there as an 18 year

- Vold g|rl and |s therefore a major He submltted that in

the cm:umstances custody be handed over to pet:tloners

4and5

6 Before we deal with the submlssmns of Mr. Holmagl SRR

e .:"rt is necessary to state that the orders passed by the CWC

a.nd,-..the -medlca.l report of the girls are serv‘ed on Mr.

"Holmagl So far as report dated 4/12/2009 submitted by

: ""’"'-LfT""-,,75:,_';the respondents as regards the credent|a1s of the:_;"".-

'petttloners ;5 concerned we have already stated that it

T -~--'-'7_.i'has been treated as. confrdentlal and it cannot be handed“

| 'ove.r-_t_g‘,__[ﬂr_.___ljlolma_g-i. \,_Ne have carefully perused. the
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record of the CWC and copies .-o'fitri'e Home S’tudy—-riRéport's.f-;'._"_f

handed over to us. The Home Study Reports msplre__:_,;._'

| respondents have no reason to concoct them and |Ilegally.§i._.
" “detain the g:-rls. We are also hot mchned to hand over*

copies of the reports to Mr. Holma_gl;_ Th'a.t,; '|_n', Q‘ur-op‘inro N,

will riot b i thi interest of the gifls, = 51T
7. So far as the afﬁda\nt of petltloners 4 and 5 '5.'.;7-,

" a case that any |Ilegal actrvntles are carrted out in the;'-_r

‘Home where the glrls are kept because the allegatlons:-' Lo
,Foundatron which is an after-care centre

8. Ms. Rashml Sarfare - the Probatlon Ofﬁcer Specral

lelta was rescued on 31/1/2008 by Ghatkopar Pohce

Statlon from Hotel Aa,rways. LA C. No 154/08 under the'_ o

.- confidence... ‘We have no reason. to- dlsbelleve them The e

o ‘concerned that does not help the pet:tloners to. make‘”" ut

made therem pertain to Chlldrens Home at Mankhurd_«:___:x o

- whereas the glrls are dlrected to be kept m Advart;'{;:,j__

" Home at Déoriar, ‘Mumbai has stated in-her aﬁldawt that'j'"""'3""
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| prdvi'sfions -of t'he-PI'TA was registered at Gh’atkopar Police
Statlon As per the record of the Nair Hosprtal as on

_4/2/2008 her age was 14 15 years. She was sent to
= Spec:al Home for Glrls .Deonar as per the order passed by

the CWC on 6/2/2008 Ms. Sarfare has further stated that

;_s_a'lma_._.:was}._.rescu_;edf_o,n_,16/11/2006 from the Fonseka ..

Beach Resort at Gﬁorai' Beach, Borivali (West) by the Social

“7 “service Branch-in C:R. No.00/06 under Sections 4, 5, 7(1)

~ (b) of the PITA.

9. We have carefully read the confldentlal Report dated

";""4/12/2009 submltted t thlS court by the Senior Inspector"

—of Pollce Socaal Serwce Branch Cnme Branch CID

| _-:Mumbal as drrected by this court. The Home Study

o ._,;_'_-,_Reports of the glrls deplct a sorry state of affairs. Itisnot . TR

o jf"‘-possible for us to- give all the minute details as that will

.'-,;-_--é_jnot be in the mterest of Nikita and Salma. "But, suffice it

to say that N:krta comes from a poor family in Madhya

"F’radesh She has: been brought to Mumbal by her- aunt‘-" ST

' -_and has been dragged in ﬂesh trade. The Home Study_‘ o
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.- ‘Reports- reveal .that her parents have no: plans for her ';-':5,:'

future. They appear to be mcapable of taklng care of her.
It appears that they are 'depe-nde‘nt-on her 'for mone-y If

she is allowed to go back to them, she is likely’ to be re—f 2

B “'""""'f.trafﬂcked Herage as on 4/2/2008 as per the exammahon

conducted at Nair H.OSpitHI'iSV-_,léf']‘.rSi years. Therefore, as

of today, she is a minor,

10. Mr. Holmagi has p'rod'ueed'e ratiori card vrhere. the
-age of Nikita is shown -as 18 years. We are. not. inclined to

accept this submission. It is a"-duplica_te'-copy of a_,_.ra.rion o

nothing to indicate that this is-a true copy of the original.

Nikita's mother's age is shown as*31 years and Nikita's =~

age is shown as 18 years on th|s ratron card The famrly :

““has not. drawn any ration. - In the cifcuthstances. it is ot -

possible for us to accept this ration card as a truthful

document.

11. The CWC by its order dated 30/11/2009 directed that |
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‘Nikita may be restored to.Advait Foundation under Section
L 39(3)(f) of the Juvenile Justlce (Care & Protection of
'i"--'-.-'*‘_“.:.'"._’c:hndren) Act 3000 (for short “the - said Aét"-) Advait "
o Foundatron has been recognized by the Government of

Lk M.;ahara_shtra --under the sald--Act'as an-'lnstltutlon which

. can take care of Juvemles or the chlldren after they leave

'f-'.?'speCIal homes chlldren homes and for the purpose of
5 "e‘_]ab',‘ng' them to lead an .honest, industrious and useful
o '-'nfés.' -Seetion39 of the said Act provides for restoration of

' ;{chﬂdreni. Sectlon 39(1) states that the restoratlon of and

";.protectmn to"a child shall be the prime. objective of any
';-;.-'c-hiidrenr".s -ho'm-e or the shelter home' 'S'ub section (2)

- thereof states that the children's home or a shelter home

as the case may be shall take such stepS as are:,' S

'consrdered necessary for the restoration of and protectlon

to:a Chl-ld depn_vedj of h|s family e'n.wronment temporarily

-,.':or permanently where such chlld is under the care and

,::_:if.3--protectlon of a chrldren S home ora shelter home as the

- .-".case may be . Sub-sectlon (3) thereof states that the - ..

'-"'CWC shall have the powers to restore any chlld in need of -
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care and protection to his parent, guardian fit pe’rsOn or |

:-flt mstltutlon as the case may be and give them suutable} g

directlons. Explanatlon thereof states that for the'
- purposes of this -secti,on f‘re-stOra.ti:o'h -of'.a'nd prOteCti,on;..of-: :

a child” means restoration to (a) parents (b) adopted

o ;parents, (c) foster parents; (d)- guard|an (e) f,t pe rson or

(f} fit institution.

12. In this case, the. CWC has thought. it fit togres_to'r.é* FEE

*Nikita to a fit institution i.e. Advait Foundatior. "We are’
unable to find any fault wnth the order of the CWC We;
~are of the considered opinion that at th|s stage restorlngﬁ‘ |

. the custody of lelta to her parents would be rlsky

.13.. Mr. Holmagi submitted that Nikit’a-r,an'd_s,al-rh’a; be kept .

ina Shelter Home or an Aftercare Home |n Gwalior_ so tha_t., L

. their parents can meet them.. Ms. Kantharia after making.- -~ "+

necessary inquiry from the concerned officers informed us |
“that as of today, there _ié'a"Shdft'StaQ-Ho,_mé~' in Gwalior

which is run by the State. But it is hojt»e'ﬁ(c'lusiy"e'ly' 'fo‘r_f L
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:M"'r-l:,':3?,1_{traﬁ|ck|ng vrctlms Inthe past, s'o"mre:'-\girls"have run away
-from thIS place and therefore, it is risky to keep these
: gi'rl_s 'in that Hof‘me. She submitted that they can be kept-
: .at Delh| WhICh has two ‘good Homes because the parents_-
f,:can.:-_-rea.ch ,pe-thl in- about 3 hours In view of thIS-_

.- statement, we as’_ke'd_'-N,iki_ta whether she wants to go to

Delhi. " She stated that she does not want to go to Delhi

L butwouldnketo oo,nttn'oe -to_.stayvin_'.ijdvai_tg;Foundatio;n_..“ DT
;l.'l--'-We'.'.ia-re'.i.nfo'r'rned_- that in Advait Foundation, efforts are
' "'---'-'rnade'toT:'-g,iv.ef-\'/ooation'al training to the inmates which
woulid help lelta to stand on her own feet. That would
"""'i'"f'-?_'prevent her from bemg re- trafflcked " The .pray-er of"'-.::""'
' ;'res_pondent-4 tha_t'-le!ta_ be restored to him, therefore,l'_- |
-' neéds to:: be re;ected 'Ni.kit,a must continue to stay in

- Advait Foundation.

. 14 So far as Salma IS concerned the CWC in its order
: .dated 15/5/2007 stated that the Home fnquiry was |
- ;_:.5~3"<_-*_9_f_.{d2_9-<_:FE_3d_.'— in Mum bai by the Probation. Officer, whieh

' indicated that the place where the family of Salma,stayed
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" in Mumbai looked like a brothel. The Home Inquiry was

..conducted at Gwalior in which it transplred that Salma s L

family is staymg in Badnapura which is a » red lrght area o

.;'There is @ major mstate and out of state trafﬁcklngﬁ.'-{-_f;r.-'}ir.-;:‘_

happening at Gwallor and,the girls are belng sent to‘jj._

.- "Mumbai.and Nagpur in hordes:for :Se>':'<'ua'l' ei(p’i'oit'a"tion.: The ;

~ statement of Salma showed that she was. brought toj_' G T

' Mumbai by her sister, who'is- also ‘& commercral sex"{"’?-.-:-""'

~ worker. Salma was brought to Mumba: for the purposes - S

" of 'pr'oStltutlon The CWC has observed that Salma IS,‘.V- o

therefore a ch|Id in need of care and protect:on who wrll,!_.-'-[_r,r_._'_._fr :,5:'}."-.

be in danger of sexual explortatlon |f her custody ls

- granted to her. parents The CWC has dlrected that Salmaf

be transferred to Advalt Foundatlon till she attams the

‘majority or. attams the age of 20 years as per Section 44’1;{_',_;_}-_

of the sald Act.

15. Section 44 of the said Act prowdes for after-care S

R .'orgamzatlon It states that the State Government may by e

rules made under this Act, provide for eStabl'Shment'and,"-" .
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rec-ogni-éatio’n of a_ft-er-care organizations. Second proviso

. to section 44 states that a juvenile or child over seventeen

o 'Yeéts_'viof'age but less'-thah' eig‘hteen years of age would

stay in the after-care organization till he attains the age of

. twenty years.

716, Salma’ was rescued on 16/11/2006.  She was

' '”:-‘exa'mi'n.ed-'at'.the J:J. --Hospital on. 17/11/2006.; Her age as

on 17/11/2006 was 16- 17 years The CWC passed order

on 15/5/2007 Therefore as on the date when the cwe T

| 'passed the ord__er, Salma's age was below 18 years.
Th'ere'fo"re' --as-f -p'er the second proviso to Section 44 and in

the c1rcumstances of the case the CWC has ordered that

",':."'--_-:'f.i'Saima be sent to Advalt Foundation and be kept there till

she attams 20 years of age. Having perused the Home :

"'Study Report and  the - Confidential Report dated

Y '_'-3_-4/12/2009 we cannot fault the order- of the CWC. We. are L

R of the opmlon that it wnli not be proper to hand over Salma

L ,-.'-'_”;to -her_- p_a_re_hts_. .,'_.Wera_ske.d ;Sa-lrma_.whether she would like

to stay in Prays Specia'I Home for Women in Delhi because




AN

14 -

“that would be closer to Gwalior. - ‘She answered in the

- affirmative. We, therefore dtrect that Salma be sent to L

" Prayas’ “Spec:al Home for Women S|tuated at 59

Tughlakabad Instltutlonal Area,. New De|h1 Salma has.*"

been glven vocational tralnmg Wthh may help her to_ .:. |

. stand on her own feet. That may also prevent her from B

 being re-trafficked. The prayer of petltloner 5 is,:;

' {there"fo're. rejected. -

17. While rejecting the prayers of petitioners dand 5, we

have taken into consuderatron the fact that they never'._:‘_l-'__‘:'

lodged any missing complaint in respect of their

daughters The fact that Nikita was rescued from Hotel,,-:‘-";ir":

S }'f'AlrWays and Salma was rescued from the Fonseka Beach

Resort_at Gorai Beach BorivH speaks volumes .T-h_;e:j"

medical examination conducted in Mumbal needs to be_.

'glven more welghtage than the clalms made by the

petitioners about the glrls ages on the basrs of documents

‘which do not: inspire conflde_nce; Afte_r; mt_e___rv:ewmg 't_he-'

girls, we felt that they are naive.. They :d_o_ not know the - - -
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: waysofthe world. - Théy must be looked after, educated
‘a'”d -._COU'n'S_eI_led. ‘We are, therefore, not inclined to hand .
~over CGédeV of the girls to the parents. = We only direct

-that as per the rules the parents be allowed to see the

glrls ’. R

| '.'1:"'-8.'"“I\}Ir'“'HotMagi-'has stated that he is not pressing the

P petltlon as regards petltioners 1, 2.and 3. because they are'

| LT ,not present in the court today. So far as petltloners 1,2

B _"-:.-7.an__dz.,_--._;’?-__-,_—-a're-'-co.nicerned we adjourn this petltlon' ’t—o-‘:_' )

'1-0/3/2'-01'0 On the adjourned date, appropriate orders

e '}":'_'-:cguId be passed as regards prayer made by them.

[MRS. RANJANA DESAI, J.]

[MRS. MRIDULA BHATKAR, J.] -
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